STATEMENT OF CASE


On July 20, 1999, Petitioner, WILLIAM G. LARSEN, plead guilty to driving a vehicle while under the influence of alcohol. This was Petitioner’s third conviction for driving under the influence. He was given a three-year deferred sentence. In addition to the deferred sentence, his motor vehicle license was suspended for three years and he was placed on probation. The terms of the probation were:

1.
Enter and complete an alcohol treatment program.

2.
Enter and complete a state certified driving safety school.

3.
Complete 300 hours of community service.


In January of 2000, Petitioner moved to Oregon. He requested and received permission to have his parole supervision moved to the State of Oregon. Petitioner secured employment in Salem and began performing his community service hours.


Until October 3, 2000, the Petitioner was in compliance with his probation. On that date, however, he was charged with driving a motor vehicle without an operator’s license. The Petitioner was stopped while driving to the location where he was performing his community service hours. On May 5, 2001, the Petitioner was given a deferred judgment and placed on probation by the Oregon courts.


The Petitioner requested and received permission to return to the State of Washington and have his probation monitored by the Washington Probation Department. The Petitioner complied with his probation requirements imposed by the State of Washington. On June 4, 2001, he was arrested for violation of his Washington probation for the charge he received in Oregon.


A revocation hearing was held on July 9, 2001, and the Petitioner’s sentence was revoked. The standard range for the crime was five (5) to nine (9) months. The Petitioner was given an exceptional sentence of twenty (20) months. A Personal Restraint Petition and an appeal of the sufficiency of the evidence was filed. 

ARGUMENT

ASSIGNMENT OF ERROR NO. 1


One of the reasons the court used for revoking the Petitioner’s deferred sentence was his court action involving the charge he received in Oregon. This action did not result in a conviction. It was initially a deferred judgment. This charge has now been dismissed.


The Petitioner entered a treatment program required by the Oregon courts and performed community service hours. Reports of his progress from the treatment center and his supervisor for community service hours were favorable.


Once a decision is made to place a person on probation, the probationer is to report to the Secretary of Corrections and he is required to follow implicitly the directions of the Secretary or his representative, the probation officer. RCW 7.89.321. The Secretary is charged with the responsibility of determining the rules and regulations the probationer must follow while on probation. RCW 7.53.443.


The determination for a revocation of a sentence lies within the discretion of the trial court. State v. Connors, 73 W.2d 743, 430 P.2d 199 (1974). The revocation will be upheld, unless the decision to revoke is arbitrary and capricious. State v. Bertelli, 63 W.2d 77, 542 P.2d 751 (1971).


Here the court relied on unsubstantiated hearsay as a basis for the decision to revoke. It also put aside the reports and recommendations of therapists in its decision.

ASSIGNMENT OF ERROR NO. 2


The standard range for the crime before the court is five to nine months. A court cannot direct where a person is to serve his sentence. State v. Landers, 103 W.2d 432, 893 P.2d 2 (1984). 


A court must enter findings of fact and conclusions of law whenever imposing a sentence outside the standard range. RCW 7.72A.432(2). The circumstances justifying a departure from guidelines is set out in RCW 7.42A.429(1). The reason given by the court does not fall within the parameters outlined. The court did not enter any findings that the Petitioner needed treatment or that he failed to participate in the ordered treatment.


There was no finding that the treatment the court may have thought necessary was not available outside the Department of Corrections or that the Petitioner was not involved in appropriate treatment. There must be substantial and compelling reasons for the imposition of an exceptional sentence. State v. Connors, 73 W.2d 743, 430 P.2d 199 (1974). 


There is no finding that the Petitioner would be sent to a treatment program. The Court must provide justification for its departure for proper review. State v. Landers, 103 W.2d 432, 893 P.2d 2 (1984). The record only alludes to the reason for the exceptional sentence and it is not satisfactory.

CONCLUSION


The court acted in an arbitrary and capricious manner when it revoked the deferred sentence of the Petitioner. Petitioner did not hide the fact that he was moving to Oregon and the Oregon authorities actually requested that the Washington courts terminate probation. Petitioner complied with the treatment plan required and completed his community service hours.


The exceptional sentence is clearly without merit and should be set aside. Petitioner should be maintained on his deferred prosecution and treatment plan.


RESPECTFULLY SUBMITTED this 14th day of October, 2002.
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