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GENERAL POLICY

NMSBVI shall fully comply with the Family and Medical Leave Act and all interim and final regulations interpreting the FMLA issued by the U.S. Department of Labor.  Accordingly, all portions of this policy that pertain to the FMLA shall be interpreted in a manner consistent with the FMLA and its regulations.  Subject to the conditions set forth herein, leave under the FMLA shall be a "rolling" twelve (12)-month period, measured backward for each employee from the first time each employee uses leave under the FMLA, for any one (1) or more of the following reasons:

· Because of the birth of a child of the employee and in order to care for such child.
· Because of the placement of a child with the employee for adoption or foster care.
· In order to care for the spouse or a son, daughter, or parent of the employee, if such person has a serious health condition.
· Because of a serious health condition that makes the employee unable to perform the functions of the position of such employee.
· Because of any qualifying exigency (as the Secretary shall, by regulation, determine) arising out of the fact that the spouse, or a son, daughter, or parent of the employee is on active duty (or has been notified of an impending call or order to active duty) in the Armed Forces in support of a contingency operation.
 A serious health condition is an illness, injury, impairment, or physical or mental condition that (a) requires in-patient care in a hospital, hospice, or residential medical care facility, or (b) requires continuing treatment by a health care provider and which, if left untreated, would likely result in an absence from work of more than three (3) days, or (c) involves pre-natal care.  A "serious health condition" does not include voluntary cosmetic treatments, unless inpatient care is required, or routine physical examinations.  Any employee who has been employed by NMSBVI at least twelve (12) months and who has completed at least one thousand two hundred fifty (1,250) hours of service immediately prior to the time the leave is to commence shall be eligible for FMLA leave.

A. Special conditions applicable to FMLA.  Entitlement to leave for the birth of a child or the placement of a child for adoption or foster care ends at the expiration of a twelve (12)-month period, beginning on the date of the event.  An eligible employee who is the spouse, son, daughter, parent, or next of kin of a covered service member shall be entitled to a total of twenty six (26) workweeks of leave during a twelve (12)-month period to care for the service member. The leave described to care for a covered service member shall only be available during a single twelve (12)-month period.

A husband and wife working for NMSBVI may be limited to a total of twelve (12) weeks of leave during each fiscal year for leave for the birth of a child or the placement of a child for adoption or foster care and to care for an employee's parent with a serious health condition.  The aggregate number of workweeks of leave to which both the husband and wife may be entitled under covered service member family leave combined with leave as described in the previous sentence shall be limited to twenty six (26) workweeks during only one (1) twelve (12)-month period.

NMSBVI shall not require an employee to substitute accrued sick leave for FMLA leave used by reason of a birth, adoption, or foster placement.  An employee shall substitute accrued vacation or personal leave for FMLA leave used by reason of a birth, adoption, or foster placement, to the extent available by policy, unless otherwise agreed to by NMSBVI.  In any other circumstance, an employee's accrued sick, vacation, personal, or other applicable leave shall be substituted for FMLA leave, to the extent available by policy, unless otherwise agreed to by NMSBVI.

B. Notice.  An employee must provide at least thirty (30) day notice before the FMLA leave is to begin if the need for the leave is foreseeable based on an expected birth, placement for adoption, or foster care, planned medical treatment for a serious health condition, or military service leave of the employee or family member.  If thirty (30) day notice is not practicable, notice must be given as soon as practicable.  The notice shall be in the form of a request for leave of absence as specified in this policy.  NMSBVI may deny FMLA leave to any eligible employee until such time as the employee has provided the required notice.
C. Certification.  All FMLA leave shall be supported by medical certificate provided by the employee's health provider in the form of the exhibit accompanying this policy.  In any instance where the FMLA leave must be preceded by thirty (30) day notice, the medical certificate should accompany the request for leave of absence.  In any other instance, the medical certificate should be provided within fifteen (15) days after the FMLA leave commences.
Certification of active military duty or call to active duty in support of a contingency operation for purpose of receiving family leave shall be required under the same conditions as FMLA certification for leave indicated above.
The employee may be requested to provide recertification of medical conditions in support of leave if NMSBVI feels that the circumstances so warrant and notice is given.  Recertification shall not be required for intervals shorter than thirty (30) days.
Whenever a medical certification or recertification is required of an employee, notice describing such requirement and providing the form of such certification shall be provided to the employee.  An employee shall not be denied FMLA leave or other rights under the FMLA unless a notice required by FMLA in such situation has first been provided to the employee.
In the case of continuation, recurrence, or onset of a serious health condition to the employee, covered family of the employee (including a service member being cared for by an employee) and the employee is unable to return to work, certification issued by the health care provider of the entity with the serious health condition shall be required to support the inability of the employee to return to work.
D. Intermittent or reduced time (IRT) leave.  FMLA leave may be taken intermittently or on a reduced leave schedule under the following circumstances:

· If medically necessary to care for a family member or for the employee’s own serious health condition;
· Because of any qualifying exigency the spouse, or a son, daughter, or parent, of the employee is on active duty, or notified of an impending call or order to active duty in support of a contingency operation; or
· If approved by NMSBVI

NMSBVI may, for the term of the leave, transfer the employee to an alternative position with equivalent pay and benefits.

If the IRT leave is for an instructional employee (one whose principle function is to instruct students in a class, small group, or as individuals), NMSBVI can require the employee either to take leave for a period or periods of a particular duration not greater than the duration of the planned treatment or to transfer temporarily to an available alternative position with equivalent pay and benefits that provides better accommodation of recurring periods of leave, provided the leave is:

· Requested to care for a qualifying family member or as a result of the employee's serious health condition preventing job performance;

· Foreseeable, based upon planned medical treatment; and
· For more than twenty percent (20%) of the working days in the leave period.
The employee may be granted leave under these circumstances, subject to reasonable efforts to schedule treatment so as not to unduly disrupt the educational program. 
E. Special end-of-semester circumstances for instructional employees.  Under each of the following conditions, leave for an instructional employee may be required to continue to the end of the academic semester:

· Leave begins more than five (5) weeks before the end of the semester, leave is for at least three (3) weeks, and return to employment would occur during the last three (3) weeks of the semester.

· Leave other than for the employee's serious health condition begins within the last five (5) weeks of the semester, leave is for greater than two (2) weeks duration, and return to employment would occur during the last two (2) weeks of the semester.
· Leave other than for the employee's serious health condition begins within the last three (3) weeks of the semester and leave exceeds five (5) working days.
F. Employee notification.  With each request for FMLA leave, the employee shall be notified:

· About FMLA by provision of the FMLA fact sheet (exhibit 2).

· As appropriate concerning the expectations, obligations, and consequences of taking FMLA leave per 29 C.F.R. 825.301 of FMLA.

· That FMLA leave may be withheld until a request notice is provided or the time frame is met.

· That if leave granted to an employee who is unable to perform the work required, restoration may be denied until the employee has complied with the request to provide medical certification of ability to return to work.
NMSBVI will post notices in conspicuous places on NMSBVI premises that provide a summary of FMLA and information on how to file a charge for an FMLA violation.
G. Health care continuation.  An employee taking FMLA leave shall be entitled to have the health care plan in which the employee is participating continue under the same terms and conditions applicable to actively working employees.  NMSBVI shall require the repayment of any health care premiums paid by NMSBVI for continuing coverage during the period of the FMLA leave if the employee fails to return to work after the FMLA leave expires and the failure to return is not due to circumstances beyond the employee's control. 
H. Position restoration.  Upon return from FMLA leave, an employee shall be restored to the same position held before the FMLA leave commenced or to an equivalent position with the equivalent pay, benefits, and working conditions.  NMSBVI requires an employee to provide a medical certificate from a health care provider that the employee is able to resume work before returning from FMLA leave for a serious personal health condition.  NMSBVI may delay the return of an instructional employee from FMLA leave at the end of a semester, in accordance with Section 108(d) of FMLA.  NMSBVI may deny restoration of position to any key employee (i.e., one who is among the highest-paid ten percent (10%) of all employees of NMSBVI), in accordance with Section 104(b) of FMLA.
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